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Under section 375 of' the Indian Penal Code, sexual 
intercourse by a man with his own wife, the wife being 
over fifteen years of age, is not rape, even though it be 
forcible, against her will or without her consent,2 He. is, 
however, punishable under the Code foy raping his own wife, 
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as 8.375, I.P.C., provides; 


"Aman is said to commit "rape" who except in the 
case hereinafter excepted, has sexual intercourse 
with a woman under circumatandes ee under any” 
of the five following categor les :~ 


Firsts- Against her will, | 
Secondjvs- Without her consent, 
‘Thirdly:~ With her consent, when her consent has 
been obtained by gues her in fear or 
hurt, 
Exceptions- Sexual intercourse. by a man with nis own wife, 
the wife not being under fifteen years of. age, “is not rape, n 
it is not cãear under tris excantion woether any sexual 
intercourse by a man with his wife wto is below fifteen years 
of age would amount to rane regardiess of her consent, 
One commentator takes the view that lack of consent has to be 
proved even then: Chitaley and Anpu Rao, 3 Ale I.R., Commentaries? 
The _Indian Penal Code 546 (2nd ed., 1975). 


But another commentator takes the view that consent would be 
immaterial, given the fact that the wife was below fifteen 

years of age: Nelson#ZThe Indian Penal Code 2025 (Sth ed., 1970). 
However, the 'case cited by Nelson in 1 SUnport of his. view, 

viz., Kartick Kupdu.v; State, 1957 Cr. L.J, 1411 at 1415 

does not deal with this zoini. Yet His view would seem to 

be preferable than the other, having regard to the object of 
this exception, 
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if she is below fifteen years of doce It would seem that 
her consent would be immaterial in such cases, having 
regard to the object of this exception (to the exemntion 
given to husbands fran the offence of rape) which is to 
protect the personal safety of married girls below a certain 
age from premature sexual intercourse with their husbands 
with often disastrous consequences to themselves and with a 
grave risk of infant mortality following in its wake, 


Unfortunately in this regard, while the Law Commission 
had proposed that sexual intercourse by a man with his 
child wife (i.e. below fifteen years of age) should be taken 
out of section 375 of the Code and.be made into a separate 
offence 4 the Joint Committee which sat on the Indian Penal 
Code (Amendment) Bill, 1972, has taken the view that 
sexual intercourse by. a man With his om wife, regardless 
of her age, should not be regarded as rape, The Joint 
Committee has, therefore, deleted the clauses pertaining to 
se xual intercourse by a man with his child wife under pre 
proposed new section on rape in clause 157 of the Bill 


Obviously the Joint Committee which sat on.the Bill 
had not given deep thought to the rathonales underlying the 
exemption given to the husband from this offence or 
considered at length the changing trend towards abolition 
of this special exemption in the wake of women's rights 
movement in the common law countries or the position in this 
regard in civil law countries, or socialist countries of the 
world, This paver is concerend with those aspects. 

2. Under 5.376, I.P.C.,where the wife is below twelve years 
of age the punishment is the same as that provided for 
rape generally, viz., imprisonment for life, imprisonment 
of edther description that may extend to ten years and 
fine, The punishment provided is milder wrere the wife 
is between twelve and fifteen years of age, being 
imprisonment of either .descrintion that may extend to 
‘two years or fine or both, 


3. See Nelson, Supra note il at 2025, The fifth clause of 
s.375, I.P,.0,, whereby a man commits rape if he has 
sexual intercourse with 2 girl below sixteen years of 
age, whether wita or without her consent, Also provides - 
a useful analogy in support of this view, 


4, See the Law Commission of India, 42nd Report on the 
Indian Penal Code 277-78(June, 1971), 


5, See the Report of the Joint Committee on the Indian 
Penal Code (Amendment)Bill, 1972, Ihe Gazette of 
India, Extraordinary, Part II, See, 24 545/15 and 
545/80 and 81 (Jan.29, 1976). 
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Before considering those aspects, a few other 
joints of law in this respect may be noted. Under the law, 
a husband can bê guilty of abetting the rape of his wife, 
regardless of her age, and if he were present at that time, 
ne would be'deemed to have committed rane itself in spite 
of the fact he is. exempted fram the offence itself «(and 
attempt thereof) 5, 


However , as the law stands, a husband enhoys- 
immunity from a ? char ge. of rane oyen though he has forcible 
non-consensual sexual intercourse with his wife who has 
peen living apart from him whether by,mutual agreement or: 
under a decree of judicial separation. In such a case, the 
marriage technicdlly subsist. The Jaw Commission did not 
consider this to be right: ‘It consid red that in such 
circumstances :Sexual intercourse by a man with his wife 
without her consent should be punishable as rape, 8 The 
Joint Committee which sat on’the Indian Penal Code 
(Amendment) Bill, 1972, has viewed favourable the introduc- 
tion of an additional explanation to the proposed new 
section of rype to deem:2 woman living separately from her 
husband under a decree of judicial aeparation.or by mutual 
agreement.ts be a woman other tran the man's. wife for the’ 
purposes of this,seetion, But the Joint Committee has ~ 
reduced: the quantum of punishment provided in this regard 
from a maximum of seven years imprisonment to ona of three 
years only.? In this respect 91s0, the Joint Committee has 
viewed with partiality the positton of une husband in 
relation to this offence. 


5. 5 376, T.P.C,, read with “34109, I.P. a where th the off offence 
is committed in consequence of the abetment, © 


ot 375 I.P.C., read with s,115; I.P.C., where the offence 
-is not committed in conse quence of the abetment, 


$.375,1.P.C,, read with s, 114, he P. C., where the ‘husband 
was present at the time the of fence is committed in 
conse qjence of the abetment, 
a 

7. Infease of judicial separation, as the law stands, 
husband who has. sexual interemirse with his wife aint 
her will or without her consent may ‘be guilty of 
contemt of court, “byt it is doubtful whether he will be 
guilty of rape- e-Chitaley and Appu Rao, Supra note Lat 
645 


8. Seo the Taw Commission of f India, supra*note 4 at 277.78, 
9. See the. Report of the Joint Committee on the Indian 

Penal Code (Amendment) Bill, 1972, supra‘note 5 at 

548/15 nd 543/81, eae ape ot} 
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It does not follow from the exemption of the husband 
from the offence ofrape that the law regards the wife as a 
thing made over to be the absolute property of her husband 
or as-A person outside the proteétian of the. criminal law 
The husband has not the absolute right to enjoy the nerson of 
his wife without-regard ta the question of safety tn her, as 
for instance, if the circumstances be such that it is certain 
death to her, or that it is probably dangerous ta her lifell 
The husband may by his forcible act of intereourse, bring 
him@elf under any of the other provistons of the criminal law, 
depending upon the individual circumstances of the case, that 
is, having regard to. the phusical condition of the wife, 
and to the. intention, the knowledge, the degree of rashmess 
or negligence with which he is shown to have acted on the 
occasion in question I 


10. Queen Empress, v. Hurree ohun Mythee, I.L.R. 18 Cal. 49 at 
. §2(1891) per Wilson, J. l 


The husband was convicted inthis case under $.338,. I. 
P.C. (causing grievous: hurt by doing an act sn rashly or 
negligently as to endanger life or personal safety of 
others) for rapturing the vagina of his’ wife aged eleven 
years and so causing the haermorrhage which led tn ter 
death, (the jury acquitted him on other charges; at the 
time of this case the law of rape did not apply when the 
wife was over ten years of ate 


11. Ibid. See also, Emperor v. Shahu Meharab, A.I.R. 1917 Sind.” 
42, The husband was convicted in this case under $,304-A 
for causing the death of his child wife by a, rash or negli- 
gant act of sexual intercourse with her (the girl was above 
twelve years of age but had not attained puberty; at the 
tame of this case the law of rape did not apply when the 
wife was over twelve years of age). 


12, Thus, except for rape, a husband may be charged, with any 
of the follewing offences as might be applicable as a 
result of his forcible sexual intercourse: 


(i) 5.304, 1.P.C. (Culpable homicide not amounting to murder) 
(ii) 9.30454, 1.7.0, (Causing death by doing a rash or 
hegligent act). 
(iii) 5.323, I.P.C. (Voluntarily causing hurt) 
(iv) $8,325, I.P.C. (Voluntarily causing grievais hurt) ` 
(v) Ss,336-338, I.P.C. (rash or negligent act which endangers 
human life or personal safety of 
others; causing hurt or grievous , 
hurt by such an act) 
(vi) Ss,35626358, I.P.C.{assault-or use of criminal force . 
otherwise than on sudden and grave 
provocation; and upon such »orovoca- 
tion.) i 
(vii) 5.377, I.P.C. (unnatural offence). 
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In the U.K. 


As the exemption of husbands from our law of rape is 
pased on a common law principle, an enquiry into the position 
nf English law in this respect at present. would be relevant., 
section 1(1) of the Sexual Offences Act, 1956 provides; ; 


"It is an offence for 2 man to rape a woman,” 


The maximum ‘punishment for the offence is life 
imprisonment 13 - As the Act does not define the gffence, one 
nas to look to the common law Aefinition of it J4 Under common 
jaw, a husband cannot be guilty of raping his wife, It was 
stated by Mattew Hales 


"The husband cannot be guilty of a rape commited by 
himself upon his lawful wife, for by their mutual matrimonial 
consent and contract the wife hes given herself in this kind 
unto her husband, which she cannot retract."15 But a husband 
may be convicted as a secondary party to a rape committed by 
another on his wife, As Mathew Ha le puts its 


The in marriage she hath given up her ‘body to her 
husband, she is not to be by him orostituted to another," 16 
13. Under 5,37 read with sch, of the Act, 
14, The traditional definition of aoe is to be found in 

Archbold's Criminal pleating, Evidence and Practice para 

2871 CoN edi; 1973); 


"Rape consists in having unlawful sexual intercourse 
with. a woman- without her consent by force, fear or fraud," 
The term -tunlawful' in this: context means "sexual inter- 
course outside the bonds of marriage.” Sëe Smith and. He gin, 
G@riminal Taw 288 (2nd ed,, 1969), 


15. 1 Pleas of the s Crown 629, No authority is cited by Hale 
for this proposition., In R.v. Clarence, 22 1.B.D, 23, 
(1888) , this matter was considered by way of obiter by 
the court of Crown cases Reserved consisting at ene 
judges whose views differed c>nsiderably. Wills, 
stated that he was not prepared to assent to the’ 
proposition that rane between married persons was | 
impossible, A.L.Smith, Stephen, and Hawkins, J.J., 
seem to have accepted the traditional view though l 
their judgments are not cleir on this paint, Field and 
Charles, J.J., expressed doubts in this regard,- See 

ee comment by Morris and Turner in 2 Univ, Q.L.J3. at 
56(1952-'55), It follows that a husband cannot be 
are ofan attempt to rape his wife, 


J, 


16. Ibid. See R. v. Lord Audle Lord Castlehaven! s Case 
(S3i) 3 State Tr. 401 CHL). ag a renee 
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Though the husband has the right to enjoy the person of 
his wife, nevertheless he is not entitled to use force or 
violence for the purpose of exercising that right. If he dnes 
so, he-may make himself liable to the criminal law, though not 
for rape, but for whatever other offence the facts of the 
particular case warrant. Thus, a husband may be guilty of ` 
- wounding or causing actuà] bodily harm to his wife or of 
assaulting her 2 


Where the couple have separated whether under an order 
of separation or by mutual agreement with a non-molestation | 
clause, the exemption of the husband from this offence would ' 
cease to apply. In R. v. Clarke. 8Byrne, J. held that although 
as a general proposition of law a hus band cannot be guilty of 
rape on his wife, yet where the justices had made an order I 
containing a provision that a wife be no longer bound to 
cohabit with her husband, the consent to marital intercourse 
impliedly: given by the wife at the time of marriage was 
revoked thereby and the husband jm such a case was not 
entitled to have intercourse with her without her consent, 
with the result that he could be guilty of rape. 


19 

In R. v. Miller, Iynskey, J. held distinguishing the 
Clarke case, that the fact that a wife had left her husband 
and had presented a petition for divorce did not amount tn a 
revocation of the consent, to marital intercours+ impliedly 
given by her at the time of the marriage, and as the implied 
eonsent had not been revoked either by an act of the parties 
(like an vgreement to separate containing a non-moles tation 
clause) or by any crder or decree, the husband could not, be 
guilty. of rape but would be ua of an assault occasioning 
actual bodily harms 


I7. See F . v. Miller (1954)2 All E.R. < 529 At t 534, per per IyDskey; 
' J., R.v. Jackson (1801) 1 Q.B. 871 was followed in this 
case), See `: infra note 20. 


18, (1949) 2 All E.R. 448-49 (here ina fter called the Clarke 
case), 
19. Supravnote 17 at 583, 


20. See Bromley, Family Iaw 97 (4th ed., 1971) who criticizes 
this decision as follows: 


Bey: difficult to see logically how this can 
for if the wife is deemed to have given an 

inai consent to intercourse, she ought 21lso 

to be considered to have given implied consent 

to any act connected therewith and her consent 

should clearly be a defence toa charge of assault." 
But he admits that 

“eventhough logically unsupporteble, the decision.is 

clearly consonant with the “changed. VİEWS of. ‘the wife's 
status in the present century." 


we kas (7 = 


ae ee 


Both these cases saem to be founded on a literal 
application of the implied consent rule rather than on 
recognition of the desirability of eliminating the exemption. 


In the U.S.A. 


It would be interesting tn egamine the position in this 
regard in the United States of America® which has also i 
adopted thecommon law. The husband's immunity from a charge 
af rapeoyas first judicially recngnised in Commonwealth v. 
Fogarty?” The immunity was statutorily recognised-in à 
number of states, As one writer points outs 


"Twenty-seven states provide in the rape statutes 
for the husband's immunity, -Nintecn of these sates include 
this imnunity in the definition of rape or sexual assault, 
Eight other states have separate statutory exemptions. In 
the states that do not provide for the exemption by sta tutao 
the comndn law rule has, been applied in marital rape cases, 


„Ihe same writer also states: 


“In hine stapes which have a statutory exemption, it 
does not apply to certain married persons living apart. In 
Colorado, New Hampshire and Oregon, it is sufficient thet 
the spouses merely be living apart for the immunity not to 
apply. in Michigan, Minnesota, and Nevada, the husband and 
wife must not only be living apart, but one of them must 
also have filed (a suit) for divorce or separate maintenance, 
Finally,:in Louisiana, Maryland, and North Dakota, the 
exemption is not available if the parties are separated. by 
a judicial decree," 23 
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2l. 74 Mass, (8 Gray) 489-90(1857), This deectston.was based 
on Mathew Hale's st tement alone. This case is cited in 


ec, Note on the Marital Rape Exemption, supra note 2l at 
308. (Fort-note references in the passage are omitted 
here). Nineteen sates are silent on the questinn of 
this immunity, but the common law rule is considered to 
apoly - See Annat., 84 A.L.R., 2d.,.1017, 1019(1962), 
As regards the remaining four states, see infra nate. 
46 and the test thereto.. 


23, Supra note 21 at 318-19, (foot-note references in the 
passage are omitted here), 
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The Model Penal Code's definition of rape also 
exempts husbands £* However, in at deast four of the states, 
the exemption has been given up either totally or partially 
as will be referred to later, 


Rationales for the exemntion 
Sonsent rationale. 


' Several rationales have been duggested to justify . 
the husband's immunity from rape of his wife, The foremo 
is the implied.cohsent rationale advanced by Matthew Hale® 
In the Clarke case, Byrne, J. put it as follows; = 


The reason is that on marriage the wife consents t 
the hustand exercising the marital right of intercourse dadine 
such time as the ordinary relations oreated by the marriage 
contract subsist between them, The marriage right of the 
husband in such circumstances exist by virtue of the consent 
given by the wife at the time of the marriage and mot by 
virtue of a consent given at the time of each act of inter- 
course aS in the case of unmarried persons," 26 Significautly 
enough, outside the context of rape, no authority exists 

for the saying that marriage implies consent to copulation 


— ar a. 


4, See A.L.I., Model Penal Code, 3.213, l, rape and Related 
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"(1)Rape, A male who has sexual intercourse with a 
female.not his wife is guilty of rape if....." 


"(2) Gross Sexual Imposition, 
A male who has sexual intercourse with a female 
“not bis wife commits a felony of the third degree 
if...." (emphasis added), 


‘See also s,213,6 which is generally anplicabie t.o 
art . 213. a 


$.213,6(2) states: 


definition of an Offence excludes conduct with a 
spouse, the exclusion shall be deemed to extent to 
persons living as man and wife, regardless of the 
‘legal status of their relationship. The exclusion 
shall. be inoperative as respects spouse living anart 
under a decree of judicial separation..." (emphasis 
added), 

25, See the text note 15 and the note. 


"Spousal Relationship.wWhenever in this Article the 


26, Supra note 18 at 448, 
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at all iee Besides this retionale is not consistently 


and 


logically applied in such a way as to deprive a married 


woman of the protection of the criminal law With respect to 
crimes other than rape that a husband may commit in the 
course of sexual activity?8 Even if this rationale was 
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37, fpe civil law recognised the right of a wife to withdraw 


28. 


her consent under certain circumstances. She is not, for 
instance, bound to submit to inordinate or unreasonable 
demands by her husband.. ne 

-Bromley, Family law -141(3rd ed., 1965), See also 
Holborn va Holborn, (1947) 1 All E.R, 32, 

A wife may also refuse intercourse because her husband 
has been guilty of a matrimonial offence, which she does 
not wish to condone, or because he is suffer ing from a 
venereal disease. 

-Foster v. Foster, (1921)p.438. 

If the husband should force sex uvon his wife under the 
circumstances, he would be guilty of marita] cruelty, a 
cause for judicial senaration, (It is submitted that this 
would be the case even under the Hindu Marriage Act, 
1955, See Mulja's Principles of Hindu Iaw 723(14th ed., 
The civil’ cases echo the distinction drawn by Hawkins, 
J. in his dissenting judgment in R.v. Clarence, supra 
note 15 at 51, between what a woman is assenting to 
unon marriage and what she is not-that is, she ‘is . ._,. 
assenting to the act of sexual intercourse, but-not to. 
another act which is dangerous to her health under the 
circumstandes, l í 


Interestingly enough such an argument was put forward in 
R.v. Clarence, supra note 11 and two’ of the judges conceded 
that if, a husband could not be guiity-of the rane of his 
wife because of an implied consent at the incéption of 
the marriage, then he could not be guilty of ah assault 
occasioning. actual bodily harm so long as the injuries 
resulted. purely from the intercourse as in this mse 
(transmission of gonorrhoea) per Wills, J. at 33-35 and 


Stephen, J, at 46. -But the majority decided that there 


could he no offence becayse the wife had actually 
consented to sexual intercourse inspite of the unhealth- 
ful results growing out of it. 

See also the criticism of the Miller case. by Bromley, 
sunra note 20, by the same logic. See further, suora 
note 12 for a list of offences that a husband might 

be guilty of under the Indian Penal Code connected 

with his sexual activity. 
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justified when it was first articulated: it is inconsistent 
with the present day accestance of egalitarianism in sexual 
relationshins,” It seems unreasonablé to infer that unon 
marriage a woman intends to make her body accessible to her 
husband whenever he wants her, By marrying she probably 
indicates that she will consent to intercourse but she also 
probably believes that she can refuse intercourse at any 
given time “(though not for a continued period lest it amounts 
to cruelty),3l i : 


There ought to be mutual consent by the husband and 
wife for each sexual act , for if women are to be equal 
marital partners, sexual intercourse must be mutually 
desired and not vidwed'as a "wifely obligation" which she 
has no right or power to retract from. 


Legal status of wife rationale 


The exemption originated alsofrom the traditional 
notions regarding the stitus of the wife and of the purpose 
behind the rape law. The wife was traditionally considered 
to be the chattel or property of her husband. The purpose 
behind the rape law was to ensure the "masculine pride in 
the exclusive possession of a sexual object."33 Virginity 
and marital chastity were, therefore, cherished values that 
were sought to.be protected against the often unprovoked, 
unpredictable and highly brutal attack which, in tur, called 
forth vengeance Rape invariably damaged the reputation of 
the victim, It destroyed the acceptability of an unmarried 
SES Te 
29, This is an assumption of doubtful validity. It is worth 

noting, however, that in Hale's time 2 valid marriage 
could not be dissolved except by death or by a private 
act of Parliament. 


See the Millen case, supra note 17 at 530 where 
Lynskey, J., points out that though there have been 
departures from the olden view of marriage, Hale's 
pronosition with regard to the exemption of the husband 
from a charge of rane of his wife has not been overruled, 


30, See L.J. Weitzman, Legal Regulation of Marriage; Tradi- 
tion and Change, 62 lif. LR. 1169 at 1222 (1974). 


31. See note on Race and Battery between Husband and Wife, 
6 Stan, LR. 719 at 722 (1954), 


32, See note on the Marital Rape Exemption, supra note 21 
at 331, , 


33, See note on Forcible and Statutory Rape, 82 YAle L.J. 
55 at 72 (152-53), K 


34, Supra note 31 at 724, 


- I -` 
35 
irl as a bride, However, within the ordinary marriage 
relationship, where the parties have been intimate, forcible 
sexual intercourse without the consent of the wife was not 
looked at as rape, as the husband would only be making use 
of his property, 


Akin to the traditional notions regarding the status 
of the wife was the common law principle of unity of person - 
that upon marriage a wife's legal identity merged into that 
of her husbandy®? This concept of a married woman made rape 


by a busband impossible, since he cannot rape himself, 


These legal fictions which treated a wife as husband's 
property or his other half, have been discarded today in 
most areas of law. Marriage is now regarded as a partner- 
ship in which both husband and wife share equal rights, The 
purpose ef rape law can now be considered as one of protec- 
ting a Woman's personal safety and freedom of choice than 
as one of protecting male interests in woman's integrity ,37 
Therefore, the exemption of husbands from the law of rape 
could be given up now, 


Problems of evidence rationale 


The difficulties of proving a rape charge as between 

husband and wife, and the possibility of a fabricated 
complaint by the wife against the husband.have.been advanced 
as reasons for the exemption, While it is true that the 
status of marriage gives rise to an inference of consent 
yet that by itself is not a sufficient reason to preclude 

a wife from preferring a charge of rape agatd$t her husband 
if ake would, The law does not, for instance, bar a woman 
who is sexually familiar with a man from préferring a charge 
of rape against him, though consent could be inferred even 
in that case owing to previous sexual relationship.98 


35, "The demand that a girl shall bring with her into 
marriage with one man no memory of sexual relations with 
another is after all nothing but a logical consequence 
of the exclusive right of possession over a woman which 
is the essence-of monogamy..." 

4 Freud, Collected Papers 217 (Reviere 's Trans1, 1925) 


35, See 1, Blackstone, Commentaries, 442: 


The very being or legal existence of the woman is 
suspended during the marriage, or atleast is incorpora~ 
ted and consolidated into that of the husband; under whose 
wing, protection, and oover she performs everything," 


37, Not on the Marital Rape Exemption, supra note 21 at 


311. 
38. Id. at 314, 
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Similarly th possibility of 'a fals. complaint 
‘by a seh ming wif. or hr usia tn threat of pros.- 
cution to obtain’ 4 favourebl.. prop. rty s telum nt 
from t r huspand upon GAVOrC., is not a convincing 
argum.ut as it is not consist nt with th. fect tuat 
sa could scill fil. complaints against hor husband 
for cris other than rap... It should also b. 
‘born. in mind thet if it is difficult for a wif: 
to prov, a-cnarge of rape as esainst h r husband, 
toon th. abandoning of th -xi mption would c. réainly 
nos b a strong Woapon in tne hands of a vengcful 
wif<. 40 


Rz couciliztion rational. 


Anotn.r r ason put forward in support of th: 
~xcomphion is that intre-marital rep: pros’ cutions 
would pr-v.nt roconeiliation and fost. r marital 


ponm so nm ua om re 


39, iba » [Wud roth Indien Peal Cod<, a husbend 
a “convict d of assauly or us: of criminal 
fore. (s. 352) or of an unnatural off. nec 
(se 377) upon his wif. == off.nees waich 
żqu olly bear th possibility of falsification/. 


40. Ibid. Se. fon. 55 th roin. It is also a fact 
that rap’ pros cutions ar oft.n mov sng. ful 
for the victims bioa fer th. Acfa ndauts. "A 
feminist writ r points outs 


"/W/2il. m n sucecssfully convine.d cach 
otiw r and us thot wom s cry rape wish cas and 
glec, th reality of rep“ is that victimized 
wom: n dev alwys br n r luctant to r port the 
crim. and suck I-gel jusiie ==- b ceus of the 
sham of public ¢xposur., b caus. of th compl x 
doubl. standard “hat m'k's af mal fo 1 culpeabl. 
ov a r sponsibl_, for any act of s:xual agg- 
r-ssion commisit d Beorast Met scant 
Se Browand ld sth Mmarnst Qur Will: Min, Women 
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Is would si:m that wa re must b asir 
ways of blackmailing. 
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41 
discord, which is against the policy of the law. 
This reason is also inconsistunt with ths lack of 
immunity for th: husband as r gards other offences 
he may commit in this connections It also presumgs 
the cxistenec of marital harmony, which is not 
valid as th: truth remains that such a charg 
against the husband will not bo prefurred umless 
th couple arc seuparat:d or marital discord has 
long charactcriscd th. relationship. 42 


Alternative remedy rationale 


a th ter tg EE TAD 


Finally, it is said that assault and battcry 
(criminal force) laws provid. adequat. protection to 
th: wifc.43 phis argument assuncs the validity of 
toe cxemption wa.n in fact the qucstion’Stiould be 
why allow it at all. Without doubt, this cxemption 
is outdated. "The fact that rap- occurs in a marital 
context dous not ffset the int. rests involved, Lik- 
wisc, it should not affict chs protection". 4 moro. 
forc, a fair considcretion of the dangers involved 
in forcible sexual intercours: without the cons.nt 
of the wife end also mod.urn lifestyl-s within marriag: 
make it. necessary to abandon this exumption. 


41. "Forcible rape bi twin unmarricd persons is 
ths culmination of a d»sir. whose very inception 
is disapproved; b.twe.n marricd p.rsons it is 
a loss of control over an cxplosiv. but uncouraged 
situation". =- supra note 31 at 725. 


42. Not on the Marital Raps Excmption, supra 
not: 21 at 315-16. 


43. Supra note 31 at 719, 725-28. 


44. Supra note 21 at 316. 
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Recent devilopm its in th. U.S.A. 


45 
Rictcatly publie and-judicic«l opinion have 
begun to r.cognize tha inadequacy of these rational: s 
for holding on to this .xemption in ths pres nt day. 
Th .xkcmption was given up in th rve-nt revisions 
of the rap laws of South Dakota, Delaware and Haw.ii. 46 


South Dekota nas compl. t.ly climinateud the 
reqhiriment in th offiue. of rapu that th. victim 
be a fomal aud not th wif. of a perpetrator. 47 
D.lawar. now classifi s rap. in two dogr::s.6 Repu 
is in th. first € ere. if th victim is not th 
dcfndant's voluntary social companion on th: occasion 
of th crim and nad nah pruviously permitt:d him 
s xual contact. Marriag or pr vious sexual contact, 
however, rsduess th, offine. to th s.cond 
45. See Stat. v.e Smith, No. 1600-75 (Esscx country ct., 
N.J., Jan., 2l; 1977), a cas: of marital rape 
Whore th. court strongly dis upproved of th. 
husband's immunit’ from rap on his wifo, 
though is did apply th rul.. 


S.. ¿lso Poopl. v. Hartw ll, No.75-091591~FM 
(Wayne Courtry, Mich.Cir. Cit., Mar.,16,1976) 
end Stat v. Batcman, 113 A Ze 107, 540 p. ad 
6 (1976). 


Th.sc two cases, though ta y do not deel with 
spousal inmnunity in ruop , yet rfl ct a judicial 
awak ning te vhe viw shat women ar no long`r 

l gally pound to a Ssxually subsurvi nt role 

in marriagc. 

St: supra no 21l at 3208ce, waur. tn above 

cas S er. Pf wurr.d to. 


46, Sue supra art. 21 at 317 and 5h footnot:s therein. 
Th. prior d finisions of rap. in th laws of South 
Dakota and Dilawar. had .xplicitly provid id for 
th husband's immunity. Th rap. law of Hawaii 
dic not explicitly rcf-r to thu xemption ‘arlicr. 
As regards tn. position in Towa, see infra note 49. 


47. SD. Compiled Laws Ann., Ss. 2222-1 nots (supp. 
1976); r.f.rr.d to in supra note 21 at 317, 
fon. VAs 
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48 
degrade. Hawaii also classifies rap. in a manner 
similar to Delaware. It, however, diffirs from the 
Delaware statute as re gards first dagr. rapa in two 
resp: ets: (i) the rap is classifi.d as first degras 
if the female has not p.urmitted th’ agressor sexuel 
contact within th previous twelve montas; and 
(ii) yr gardicss of wieta. r tn. Mal. and f: malg arc 
voluntary social companions, th rep. is classified 
as first degres if the mal. "inflicts serious bodily 
injury upon "the femalo. 49 
48. Decl. Cod., tit. 11, Ss. 763-764 (Supp. 1976). 
If the defcndant inflicts s.rious physical, 
m ntal or emotional injury upon the victim, the 
raps is classifi.d as first degree regardléss 
of the relationship of th victim and the 
dif. ndant -= = ibid, 


Rap .in th. first dcgr « is class A felony 
punishnabl by life imprisonm nt and rape in 
th scond dsgree is class B felony punishable 
by Ghr.. to thirty y.ars imprisonment. Rferr -d 
to in supra note- 21 at 317, f.n. 75 and 76. 


49. Hawaii P nal Cod-, Ss. 730 (1972) (emphasis 
added tò show th diff. rencas). 


In Towe, a husbenc may be proscceutzd for 
curtain "s xual abusos" of his wife. There are 
thre. degr es of sexual abusus, only one of 
which SXCAPES separated spouses. A husbéead is 
still exempt from a charge of Sexual abuse 
for an act m rely "don. by force or against 
the will of th. other," i. ., when the foree 
used stops short of dually risk and no third 
person assists him. =- 19076 Towa Lagisl. 

Surv. No. 4, col. 1, Ss. 901-904; referrd to 
in supra not. 21 at "318, fenié 79- 85. 


aite 


Rent ir nd in, Ata UK. 


50 

In E ve R-id, acs’ not of rap. but of 
kidnappin?, th Court of App L; oa Division 
has by way "of obit r yu stion qa’ husb.nd's immů=- 
nitv from r p pros cui.ons. Ca. aor th. issu s in 
this cas. Was Wa thr a mau could b guilty of 
kidaappinesg his own wif aac th. court n. Id what he 
cen b , wh th = his wif hed s parat.d from him or 
w s con. biting wash hinsSt qs p fusd to expr ss 


an opinion wh th r Mill: r52 ig - d:cision "which 
would b upah ld ° sod BS Bus it did obs: rvs: 


"Tho notion that a husbend Con, Vitnrout 
iicurring Punishm at, tr..t his wif , wh cher sh 
b as pareis d wif èr oshorwis 3 with any kind 


of hos: il fore: is obsol ¢ ....% 54 
It would s m the: sh xenption of ta husb nd 


from ‘Sa off ac of rep vould ns. surviv. ancthor 
en.ll ny. und r unglisa Lew. 


Position in a f- -w oth r eoustri s 


0 = ~ivetal for. ign juris ici ions allow pros cution 
of husb nds for rip on sn ir wives. Iu wir U.S.S.R. 
aud som of th cin » communist couutri s, vape is 

d fin d without any + r r nee to marital sta.us, 
Marriig., lu thos comtri s, is not consid r d to 
giv th hucbend thos ghe to marital dit. reours” 


ma me me nug Pe ee yer 


50. /1972/2 All %.R. 1850 (C.A. Crim.Diva.). 
5L. Th, Couri seide 
tor do w s any rm ¿son why a wif. who 


is n^ s parec d fron 4 r husband, should 
lack iuis pi itesion cf tn criminal law." 


52. Supra an. 17. 
53. Sypre ty 50 a 1852 
54. ad. ah 1353. 
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55 
ones und for all. Th Swedish P asl Cod. d fin-s 
r.p iñ terms of a man forcing s.xual intercours., 
on a woman by tn us. of viol ne or thricat of immi- 
nut dang.r. How var, "if in va w of the woman's 
relationship to th man ese th crim: is covsid.rd 
less grav.", thn «nan off-nee is call.d, “sexual 
assault", waich carzi.s a less r sanction shan rope 56 
Ta: D'aish Criminal Cod e rap as "int reours. 
with any woman obgpained by for ‘tCe," and this 
nas be n int rpr ted by a Darien cours "as b ing 
applicabl- +o marital rape.5? goush Austr. lia has 
ree oly pass d a 1 gislation whieh abandons this 
x mption. 58 


To conclu , *n Joint Committ.« which sat 
on th: Tudian Final Cod. (Aninda. r ni) Bill, 1972, 
nas tek oo a view thes is contr ity to h. d. V> lopm nt 
als Woco in ca world and uvin t9 our exissing 
law in this r gaurd, This an ...dm ut by th: Joint 
Commi ct tntrenenus th maris cl stésus .X mp sion 
in rep wishout r gid ^o uh ee (ond Aue, tas 
safety) cf Gh wif.. To Say the least, ae Jolai 
Committ doss nos s 4 O hav. consid rad th 
gatiox-l.s und.rlying t2 xX mpsion which av. 
outmod d, insufficicas in th contex% of mod. ru 
lif. styles within marrieg., and oppos-d to th: 
principl. of equality b-tw..n th s xX-s in marri.e 
Ther. appcars ce b no gond reason why a wif: who 
is cohabiting wiih n r husband should bs d.nicd 
toe protcetion of th- criminal law in this r gard. 


xm ba we Om we Oe 


556 Sue Livenah, on Rup and ta Sanctity of 
Matrimory, 2 Isra 1 LR. 415 at 420-21, 
Referred to in supre nots 21 at 319, 
f.n. 95. 


56. Livin h, supra not 55 at 421. 


57. Ibid. 


58. cv n Days, F b., 28, 1977; cit d in supra 
sy aU 319, f. ne 95. 
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The uXisting d-finicion of rap. av last pro- 

t cts wiv.s b low th ag. of fift. a y.ars. Om 
l» puzzisd by th r.trograd. am udm-nt that has 
be n nad. by the Joint Committs. in this r gard. 


It is submitt d that the lugislatur. should 
re-consid..r ta: soci'l d:sir:bility of abolishing 
this .x¢mpsion and should ither compl.tcly abandon 
is or cr.a, a nuw off uc that might b callcd, 
"marital rep.", which would carry a lesser ganctidn 
than for rap.. War th wif’ is b.Low fift -n 
y ars of ag’, hr cous nt could b, immaterial 
for cho purpos s of th propos.d offence; in ord.r 
to prot et child wiv: s who ar. a reality in our; 
coun*ry in spit. of 1. gislation against varly 
mMdPricg. Se 


RA ok 


*Wad hwa* 


